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SCHOOL BOARD COMMUNICATIONS TO STAKEHOLDERS
DURING TEACHER NEGOTIATIONS

I.  WHY DO SCHOOL DISTRICTS SOMETIMES NOT EFFECTIVELY COMMUNICATE WITH EMPLOYEES, THE PUBLIC AND THE 
MEDIA DURING COLLECTIVE BARGAINING?
A.
They think they cannot because it is illegal.

B.
They think it might be a data practices/privacy violation.

C.
Somebody told them it would be an unfair labor practice (ULP).

D.
They have mutually agreed upon ground rules prohibiting the parties from communicating publicly about negotiations unless the union and school board mutually agree, and the union will not yet agree that the parties can “go public.”

E.
They think it would irritate the union negotiators and/or the employees.

F.
They think it would publicize disagreements and adversarial relationships between the employees and the administration.

G.
They have a position they don’t want made public.

H.
They think the employees/media/public do not care or will not understand.

I.
They are unsure of when, how and what to communicate.

J.
They are in mediation and the mediator told the negotiating committees to keep everything that happens in mediation confidential.

K.
Board members and administrators are all individually communicating (sometimes inconsistent messages) to the public, so it is impossible for the school board to communicate a consistent message. 
II.  ACTIVITIES OF UNIONS AND EMPLOYEES 
    MAKING COMMUNICATIONS ESSENTIAL 
A.
Employees attending board meetings en masse

B.
Informational picketing

C.
Employees discussions with students about negotiations during class
D.
Employees discussions with each other while on duty about negotiations 
E.
Employees discussing negotiations with students, parents or community members during and outside of the duty day
F.
Union negotiators publicly mischaracterizing the parties’ proposals 
G.
Union publications, leaflets, and newspaper ads about the status of negotiations 
H.
Union negotiators not telling the “whole story” to the employees 
I.
Retaliation against school board members and administration

J.
Examples of incidents of employee/union communications that may occur

1.
Communicating to teachers, other employees, parents, students and/or the public that the teachers are “working without a contract.”

2.
Communicating that the school board is proposing to cut back on certain benefits (i.e., paid personal leave day) and not mentioning that the school board is offering more pay or other benefit in exchange.

3.
Communicating that the school board is proposing only a 2% raise over two-years, when the school board’s total package proposal is 7.5% over 2 years (i.e., 1% salary schedule each year; 4% increased cost in steps and lanes and approximately 15% increase in health benefits).  
4.
Communicating that the school board does not appreciate the teachers’ efforts, achievements and professionalism, and does not recognize the increased complexity, demands and stresses of teaching.

5.
Communicating that the school board’s package proposal is a net reduction in pay.  (The full story is that the school board’s proposal includes salary schedule increases, step and lanes increases, and continued payment of 100% of the single and 80% of the family premium.  However, due to the increasing cost of the insurance premiums, and the union’s refusal to allow plan design changes that would reduce the premiums, most teachers increased salary does not cover the costs of the higher premiums.)

6.
Communicating that the school board can afford the teachers proposal because it is only a 5% increase in cost and the school board got a 8% increase in revenue from the state.  (Note: You may use dollar amounts instead of percentages.)
7.
Communicating that the cost of living is increasing 3% a year and the school board is only offering an increase of 1% a year.

8.
Communicating that the school board is negatively affecting the quality of the students’ education because it refuses to limit the number of students per classroom at the elementary school in order to save money to hire more administrators.

9.
Communicating that the school board is proposing that the teachers pay 30% more to participate in the school board’s group health plan.  (The school board pays 100% of single and 95% of family coverage and the school board is proposing that the employees contribute more and instead receive a higher salary increase.)

10.
Communicating that all the administrators got higher increases than the school board is offering the teachers.

III.  SITUATIONS CAUSING SCHOOL DISTRICTS TO

 COMMUNICATE WITH STAKEHOLDERS

A.
When a school board must make significant changes or obtain concessions in the upcoming negotiations, communicate with the stakeholders well in advance of the beginning of negotiations.

B.
Difficult issues that may warrant communications in advance of and during negotiations include:

	1.
	Severe financial constraints which mean the school district will not be able to give salary increases that are comparable to comparative districts.

	2.
	Lengthening the student instructional day.

	3.
	Reducing school board contributions to group health insurance.

	4.
	Eliminating or significantly reducing retiree health and severance benefits.

	5.
	Changing the specific times of teacher duty day set forth in the collective bargaining agreement.


C.
Types of communications to consider

	1.
	Handouts at school board meetings

	2.
	Talk to media (but only the appointed spokesperson)

	3.
	Administrators providing information at staff meetings

	4.
	Presentation at PTA meetings

	5.
	Hold community information meetings

	6.
	Charts and graphs to illustrate point on website

	7.
	Press releases, ads in local newspaper


IV.  MINNESOTA STATUTES AFFECTING EMPLOYER 
COMMUNICATIONS WITH EMPLOYEES DURING 
COLLECTIVE BARGAINING
A.
13.03, Subdivision 1.  Public data.  All government data collected, created, received, maintained or disseminated by a government entity shall be public unless classified by statute, or temporary classification pursuant to section 13.06, or federal law, as nonpublic or protected nonpublic, or with respect to data on individuals, as private or confidential.

B.
13.2, Subdivision 7.  Government data.  “Government data” means all data collected, created, received, maintained or disseminated by any government entity regardless of its physical form, storage media or conditions of use.

C.
179A, Subdivision 3.  Public meetings.  All negotiations, mediation sessions, and hearings between public employers and public employees or their respective representatives are public meetings except when otherwise provided by the commissioner.

D.
13D, Subdivision 1.  In executive branch, local government.  All meetings, including executive sessions, must be open to the public.

E.
13D, Subdivision 6.  Public copy of members’ materials.  

(a) In any meeting which under subdivisions 1, 2, 4, and 5, and section 13D.02 must be open to the public, at least one copy of any printed materials relating to the agenda items of the meeting prepared or distributed by or at the direction of the governing body or its employees and; 

(1) distributed at the meeting to all members of the governing body; 

(2) distributed before the meeting to all members;  or 

(3) available in the meeting rooms to all members; 

shall be available in the meeting room for inspection by the public while the governing body considers their subject matter.

(b) This subdivision does not apply to materials classified by law as other than public as defined in chapter 13, or to materials relating to the agenda items of a closed meeting held in accordance with the procedures in section 13D.03 or other law permitting the close of meetings.

F.
13D.03 Closed meetings for labor negotiations strategy.

Subdivision 1.  Procedure.  

(a) Section 13D.01, subdivisions 1, 2, 4, 5 and section 13D.02 do not apply to a meeting held pursuant to the procedure in this section.

(b) The governing body of a pubic employer may by a majority vote in a public meeting decide to hold a closed meeting to consider strategy for labor negotiations, including negotiation strategies or developments or discussion and review of labor negotiation proposals, conducted pursuant to sections 179A.01 to 179A.25.

(c) The time of commencement and place of the closed meeting shall be announced at the public meeting.

(d) A written roll of members and all other persons present at the closed meeting shall be made available to the public after the closed meeting.

Subdivision 2.  Meeting must be recorded.  

(a) The proceedings of a closed meeting to discuss negotiation strategies shall be tape-recorded at the expense of the governing body.

(b) The recording shall be preserved for two years after the contract is signed and shall be made available to the public after all labor contracts are signed by the governing body for the current budget period.

G.
179A.06.  Rights and obligations of employees.  

Subdivision 1.  Expression of views.  Sections 179A.01 to 179A.25 do not affect the right of any public employee or the employee’s representative to express or communicate a view, grievance, complaint, or opinion on any matter related to the conditions or compensation of public employment or their betterment, so long as this is not designed to and does not interfere with the full faithful and proper performance of the duties of employment or circumvent the rights of the exclusive representative.  Sections 179A.01 to 179A.25 do not require any public employee to perform labor or services against the employee’s will.

If no exclusive representative has been certified, any public employee individually, or group of employees through their representative, has the right to express or communicate a view, grievance, complaint, or opinion on any matter related to conditions or compensation of public employment or their betterment, by meeting with their public employer or the employer’s representative, so long as this is not designed to and does not interfere with the full, faithful, and proper performance of the duties of employment.  

H.
179A.13.  Unfair Labor Practices.

Subdivision 1.  Actions.  The practices specified in this section are unfair labor practices.

Subdivision 2.  Employers.  Public employers, their agents and representative are prohibited from:

(1) interfering, restraining, or coercing employees in the exercise of the rights guaranteed in sections 179A.01 to 179A.25;

(2) dominating or interfering with the formation, existence, or administration of any employee organization or contributing other support to it;

(3) discriminating in regard to hire or tenure to encourage or discourage membership in an employee organization;

(4) discharging or otherwise discriminating against an employee because the employee has signed or filed an affidavit, petition, or complaint or given information or testimony under sections 179A.01 to 179A.25;

(5) refusing to meet and negotiate in good faith with the exclusive representative of its employees in an appropriate unit;

(6) refusing to comply with grievance procedures contained in an agreement;

(7) distributing or circulating a blacklist of individuals exercising a legal right or of members of a labor organization for the purpose of preventing blacklisted individuals from obtaining or retaining employment.;

(8) violating rules established by the commissioner regulating the conduct of representation elections;

(9) refusing to comply with a valid decision of a binding arbitration panel or arbitrator;

(10) violating or refusing to comply with any lawful order or decision issued by the commissioner;

(11) refusing to provide, upon the request of the exclusive representative, all information pertaining to the public employer’s budget both present and proposed, revenues, and other financing information. . . ;
(12)  granting or offering to grant the status of permanent replacement employee to a person for performing bargaining unit work for the employer during a lockout of employees in an employee organization or during a strike authorized by an employee organization that is an exclusive representative.
V.  CASES RELATING TO EMPLOYER COMMUNICATIONS 
DURING COLLECTIVE BARGAINING  
A.
Employer survey of employees views on employee benefits

1.
Facts:  Prior to November, the union requested negotiations of a new contract.  In November 1978, while the collective bargaining agreement was still in effect, the employer conducted a survey of its employees, inquiring about medical and dental benefits.  Medical and dental benefits were an issue in the negotiations for the current collective bargaining agreement and again could be a subject in the next round of bargaining.  The union claimed the employer’s survey bypassed the union and thus was an unfair labor practice.  The employer argued that the survey did not undermine the union and therefore was not an unfair labor practice.  

2.
Principles considered by the court:
a.
Subject of Survey.  The subject of the survey was medical and dental benefits which are mandatory subjects of bargaining.  It was also likely that medical and dental benefits would be a subject in the upcoming round of bargaining.

b.
Timing of Survey.  The survey was conducted shortly before the next round of bargaining.

c.
Direct Dealing.  An employer commits an unfair labor practice when it engages with direct dealing with the employees rather than the exclusive representative.  In other words, the employer bypasses or “goes behind the backs of the union negotiators” and with the employees. The question is whether the communication (i) interferes with, restrains, or coerces employees in their exercise of their rights or (ii) is a refusal to meet and negotiate with the exclusive representatives of the employees under the law.
d.
Purpose of the Survey.  If an employer’s purpose in taking a survey or issuing a communications is to gauge the strength of the employee support for various union or employer bargaining provisions, it may be an unfair labor practice.  

e.
Notice to Union.  A refusal to permit the union to see a copy of the survey in advance or to give the union a copy of the results may support finding of an unfair labor practice.  (Also, it may be a violation of the Data Practices Act.)

B.
Employer’s communication with employees regarding negotiations

1.
Facts:  The employer responded to several union mailings about bargaining by sending a letter to employees.  The letter contained a comparison of the employer’s wage and benefit package and compared it to the packages of comparable employers.  The letter stated that the union’s advance publicity was putting the parties on a “collision course” and that only through “common sense” and “good faith negotiations” could this collision be avoided.  The letter concluded by asking the employees to read the benefit comparisons and draw his/her own conclusions.  After the second negotiation session the employer sent the employees a bulletin, which it showed the union in advance, characterizing the union’s high demands as “thoughtless and irresponsible.”  After the fourth bargaining session, the employer sent a bulletin to all supervisors, which all the employees saw, describing the events of the last session and calling the union “unrealistic.”  After the fifth negotiations session, the employer sent a comparison to the employees showing that the union’s proposal would raise costs by 45% (or $4.5 million) and the employer’s proposal would raise costs by 2% (or $2 million).  After the sixth and final negotiations session, the employer made its offer public and put a full two-page ad in area newspapers which described the employer’s offer.
2.
Principles considered by the court:    

a.  Employer views.  An employer may express views, arguments or opinions in the media without committing an unfair labor practice, provided the communication “contains no threat of reprisal or promise of benefit.”

b.  Union role.  While the employer may use strong language in communications with employees it cannot imply that the employees would be better off without the union or that the employer, not the union, was the employees’ true protector.  Acknowledging the proper role of the union in public communications is helpful to the employer in unfair labor practices challenges.
c.  Surrounding circumstances.  A communication could be an unfair labor practice standing alone or when it is accompanied by other employer actions which, when examined in its totality, reveal an unfair labor practice.

d.  Advance notice.  Providing the union with written copies of the employer’s communication at a negotiation session prior to publication puts the employer in a more favorable position.  

e.  Correct and complete.  Accuracy of all assertions in the employer’s communications is extremely important, but some factual errors and omissions by the employer are tolerated, particularly if the union has information available to correct the error.
C.
Employer take-it or leave-it proposal
1.
Facts:  The employer gave the union a “final” three-year package proposal after the union told the employer it would only accept a two-year proposal.  The employer gave the employees leaflets describing the package.  Supervisors who distributed the leaflets to employees made statements to the employees such as “get to your union and let them know what you want.”  A second employer leaflet touted the package and explained why both the employer and the employees should favor it.  The leaflet also stated that the employer was willing to modify the package if the total cost remained unchanged.

2.
Principles considered by the court:  

a.  Rigid offer.  A rigid single offer, coupled with specific refusal to consider alternative positions, suggests surface bargaining, although neither the employer nor the union is obligated to deviate from established bargaining positions.  
b. “False offer”.  Making an offer which the employer knew the union would not accept and publicizing it with intent to create doubts in the employees’ minds about the efficacy of their union’s bargaining capability may support an unfair labor practice claim.  However, once an employer presents a proposal to the union, it generally may help inform employees of the contents of its offer and advocate acceptance without committing an unfair labor practice.  

D.
Union’s derogatory literature to employees
1.
Facts:  The union sent literature to its members and referred to non-union employees as “scabs” and “freebies,” and quoted Jack London: “The scab sells his birthright, country, his wife, his children and his fellowmen for an unfulfilled promise from his employer.”  Other literature followed, again using the scab language and accusing  employees who were not sympathetic of the union of assisting the employer in negotiations and urging these employees “to get born-again to ride the union train and pay the union fare.”  The employer banned further distribution of this literature on its premises and threatened disciplinary action against any employee who violated this directive.
2.
Principles considered by the court:  

a.  Distribution of union literature.  Distribution of union literature may not be prevented during non-working time in non-working areas, although there are exceptions when special circumstances are shown.  

b. Inflammatory statements.  Special circumstances may exist when literature on its face is inflammatory. The critical question is not merely whether the literature could be expected to disrupt the employee’s work, but whether it actually disrupted the work.  
c. False statements.  Special circumstances may exist when statements made by the union are known to be false when stated.  But the use of the strong, derogatory language may not be prohibited by the employer if it is not false or libelous.  
d.  Actual disruption.  The potential or threat of employee unrest or safety concerns may not be enough; the employer may have to show actual unrest.

VI.  SUMMARY CONCLUSIONS REGARDING 
       SCHOOL DISTRICT COMMUNICATIONS 
DURING NEGOTIATIONS

1.
Stick to the facts.

2.
Be careful when expressing opinions.

3.
Publicize only what has been communicated to the Union at the bargaining table.

4.
Avoid emotional, derogatory, and ambiguous language.

5.
Do not exaggerate (especially about cuts the School District will have to make if it accepts union’s proposal).

6.
Time communications so they are effective, and do not overload or bore your audience.

7.
Do not use jargon or abbreviations that your intended audience does not understand (i.e., FTE, steps and lanes).

8.
Be respectful and professional.

9.
Remember, insults and demeaning statements are never forgotten or forgiven, especially when they are in writing.

10.
Be wary of communicating terms similar to “win/loose,” “prevailing” or “giving in.”

11.
Communicate positively; for example: “both parties made compromises,” “both parties worked hard and negotiated in good faith;” the parties believe this is a “fair and reasonable resolution.”

12.
Take advantage of opportunities to include positive comments about “the teachers professionalism and expertise,” “the quality education students are receiving,” “the efforts of the board and administration’s to achieve the best possible outcome for the stakeholders.”

13.
Do not impute inappropriate behavior on the part of the union negotiating team to all the employees. 

14.
Remember, you will be back at the negotiations table with the same exclusive representatives and employees in approximately two years.
15.
Providing objective, factual information to the employees, public and media is essential and results in a better outcome.
VII.  SAMPLES OF DISTRICT COMMUNICATIONS
A.
Administrator memo to teachers

Memo:
To All Teachers and Instructional Staff

From:   Superintendent or Principal

The school district received complaints last week regarding several incidents, including the following:

(1)  teachers using class instructional time to discuss negotiations between the board and the teachers’ negotiations committees;

(2)  teachers informing students about a possible “work-to-rule” and the negative effects that will have on students’ after-school and extra-curricular activities;

(3)  teachers using parent-teacher conferences to complain to parents about the school board’s unreasonable salary offer; and

(4)  teachers urging students to tell parents to call the school board members and complain about the school district’s negotiations position.  

This memo is to remind you that the staff must not use instructional time to discuss contract negotiations.  Also, staff may not engage in conversations with students or parents during the work day that disrupt the instructional and related activities of the district. 

Please contact me if you have specific questions about this matter.  Your continued professionalism and efforts to provide students with the highest possible education are appreciated.
B.
Description of salary schedule increases
	
	School Board Proposal
	Teachers Proposal

	
	Year 1
	Year 2
	Year 1
	Year 2

	Salary Schedule
	+1%
	+1.5%
	+2%
	+4%

	
	
	
	
	

	Steps & Lanes
	+2%
	+3%
	+2%
	+3%

	
	
	
	
	


NOTE:  Dollar amounts instead of percentages may be used.

C.
Description of school board contribution to health insurance

                                      Health Insurance
	School Board Pays Per Month
	School Board Pays Per Month

	Year 1
	Year 2
	Year 1
	Year 2

	Single $400
	Single $425
	Single $500
	Single $500

	Family $700
	Family $700
	Family $800
	Family $850


D.
Comparison of school board and teachers paid personal leave proposals

	Paid Personnel Leave
	2 days per 

year
	2 days per year
	3 days per 

year
	4 days per year


E.
Total cost of 2-year contract and average teacher increase
	
	School Board Proposal
	Teachers Proposal

	
	Year 1
	Year 2
	Year 1
	Year 2

	Total Cost Of 
2-year Contract
	$_________
	$_________
	$_________
	$________

	
	
	
	
	

	Average Increase

Per Teacher Over 
2-year Contract
	$_________
	$_________
	$_________
	$________


F.
Cost of school board proposal on severance pay
	Year
	2009
	2010
	2016

	Retirements
	20
	50
	60

	Average
	$20,000
	$30,000
	$50,000

	Cost
	$400,000
	$1.5M
	$3M


G.
Cost of school board proposal on retiree health insurance

	Year
	2009
	2010
	2016

	Retirements
	37 teachers
	10 teachers
	200 teachers

	Cost
	$222,000
	$700,000
	$2 Million


H.
Effects of school board and teacher proposals on fund balances
	School Board Proposal
	Teacher Proposal

	Year 1
	Year 2
	Year 1
	Year 2

	$1 Million
	$1.5 Million
	$.5Million
	$.3Million


(Note: a fund balance of approximately ______ percent , which is $2 Million for our school district, is recommended.)
I.
Program and staff cuts required under school board and teacher proposals

	School Board Proposal
	Teacher Proposal

	Year 1
	Year 2
	Year 1
	Year 2

	$400,000
	$500,000
	$800,000
	$1 million


(Notes: (1) Specific cuts have not been identified, but will be achieved by a combination of program cuts and staff reductions of administrators, teachers and other employees; (2) cutting one full-time teacher results in a savings of approximately $49,000.)

I.
Excess levy referendum per pupil
	Our District
	District A
	District B
	District C

	$200
	$800
	$900
	$1,000


J.
Declining student enrollment and resulting revenue loss 
	
	Year 1
	Year 2

	Pupils
	# _________
	# _________

	Revenue Loss
	$__________
	$__________


K.
Average teacher salaries under school board and teachers proposals
	

	Salary
	Salary
	

	
	School Board’s Proposal

Year 2
	Teachers Proposal

Year 2
	State Averages

Year 2

	BA - Step 1
	$_________
	$_________
	$_________

	MA-Step 6
	$_________
	$_________
	$_________

	MA+6-Step 10
	$_________
	$_________
	$_________


L.
Press release when negotiations stall
The school board and teachers negotiations committees participated in mediation yesterday for 8 hours.  This was the fifth mediation session.  Despite the best effort of the teachers, school board and mediator, an agreement for the 2008-2011 agreement was not reached.  A summary of the school board and teachers last proposals follow: [Describe school board and teacher proposals.]

No additional mediation or negotiation sessions are scheduled.  The 2007-2009 contract terms remain in effect until a 2009-2011 agreement is reached, subject to PELRA.  All school district activities will continue as usual.

The school board believes that its last proposal is a fair, reasonable settlement for the students, the school board, employees and taxpayers, and that a more expensive settlement would cause painful cuts in programs and employees.

We appreciate the efforts and professionalism of all our employees.  If you have questions please refer to our website or call ______________.  We will keep you informed of any future developments.

M.
Press release regarding January 15 deadline

The school board will make every effort to settle this contract on a reasonable basis before the January 15 deadline.  Failure to meet that deadline results in a one-time penalty of $100,00 in decreased state revenue.  The school board would prefer that this money be spent in the classroom.  However, to settle the contract now based on the teachers’ last proposal would cost the school board $400,000 over two years.  It does not make any sense to spend $400,000 for the 2009-2011 contract in order to save the $100,000 penalty.  
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