[image: image1.wmf]
IMPLICATIONS OF THE NEW 403(b) REGULATIONS

2010 MASBO INSTITUTE 
February 24, 2010
Presented By

Maggie R. Wallner

mwallner@kennedy-graven.com
(612) 337-9301

Kennedy & Graven, Chartered

470 U.S. Bank Plaza

200 South Sixth Street

Minneapolis, MN  55402

These materials are designed to accompany a presentation and do not constitute legal advice.

IMPLICATIONS OF THE NEW 403(b) REGULATIONS

I.
New Employer Responsibilities


A.
Establishing a written plan (by December 31, 2009), including 

· Eligibility criteria

· Investment companies

· Plan features, i.e., loans, withdrawals, transfers

B.
Tracking 403(b) transactions

· Transfers

· Loans

· Withdrawals

· With distributions

· rollovers

C.
Notify Employees of the 403(b) benefit at least once a year


D.
Make contributions to investment venders in a timely fashion (15 days after the last day of the month in which the deduction is made)

II.
Investment Performance 


A.
The Internal Revenue Service does not have authority to shift the fiduciary liability to employers for financial consequences to the employee.


B.
The new regulations do not make the employer responsible for investment performance or fees.


C.
Beware: Review language in request for proposals, vender agreements, etc. to ensure that the School District has not agreed to assume any fiduciary responsibility related to the 403(b) plan.

III.
Obligation to Bargain Regarding Available Vendors


A.
Minnesota Statutes, Section 179A.03 was make the identity and number of available vendors for a 403(b) plan a term and condition of employment, and thus a mandatory subject of bargaining.

IV.
Vendor (Investment Company) Requirements.


A.
The new regulations require investment companies to have a method of communicating employee transactions to the School District.

· Third Party Administration (TPA) agreements

· Hold Harmless Agreements


B.
New matching contribution law (effective 8/1/08).


a.
dollar for dollar School District contribution, not to exceed 50% of the elective deferral limits


b.
basic deferral (2009): $16,500 (employee contribution); $8,250 (employer match)



c.
Age 50+ catch-up:  $5,500 (employee contribution); $2,750 (employer match)
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